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LEGAL COPINION
TO: John F. Deowney
Dirzector of Supecvision
rRoONM: Business Transacticns Division

SUBJECT: Application by
(the "

ba cenamec
*Selling Asscciation” ot ¢t of Certain
Assets and the Assusption of Certain Liabilities

DATZ: May S. 1998

TN IRTRODUCTION m SUXMARY COMCLUSICX.

e L S

m (the "Eelding
Company“), is 3 cegistarea savi can nalai

) G company with
twve wvholly-owned savings association subsidiaries, the Purchasing

Association and the Selling Association (jointly referrad to as
the "Applicants<). The Appiicants have filed an application
sockin? the approval of the Office of Thrift Supervision (*0TS"),
under 12 U.S.C. § 1828(¢} of the Federal Deposit Insurance Act
(the "YDIA) (the "Bapnk Merger Act® or "BMA®) and 12 C.T.R. §
§63.22, for the propesed purchase of csrtain assets aand the
proposed assumption of certain liabilities cf the Selling
Asgsociation by the Purchasing Asscciaticn. The Selling
Asgociation will modify its business plan to provide certain
financial services on the Internet, a worldwide computer netwvork.

The Regicnal Office (the "Regional Offics”),
Compliance Policy, and Corporate Aetivities have revieved the
applicaticn and have recoxmended ap rtoval of the application,
subject to three conditicas designed to ensure that the Applicants
continue to satisfy their Community Reinvestment Act oblizceicns.
and a condition designed tc ensure the secucity of the Se ling
Association’s computer system. We have ceviewed the @& licacion
under applicable statutss and regulations and have no egal
objecticn to approval of the applicaticn, subject to the standard
cenditions and the non-standard conditions recommended.
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IX. BACKGROUND

A. vhe Parties

1. The REolding Company

The Holding company is a cregistered bank helding company and
a registered savings and locan holding company. The Holding
Company’s business operations are conducted primarily through its
three bank subsidiaries and its two thrife subsidiaries, the
Applicants. As of Necember 31, 1994, the Eolding Company had
total assets oSNNS and total stockholders’ equity of L)
. - 2 consolidated basis. \

2. The Purchasing Assoeciation

The Purchasing Associaticn, a SAIP-insured federal stock

savings bank and a wholly owned direct subsidiacsy of the Holdin
Company, has its home office ia and hn*
tangible

branch offices (2 As of Decemne 4, the
1l ratio of

Purehasiag Association naa enl assets of
and core capital ratios of and a rigk-based capi
@I At its most recent examinaticn, the Purchasing
Association resceived a composite CANEL ratizg of @ a compliance

rating off) and a coamunity Reinvestzent Ast ("CRA") rating of
*"Sacisfactory.” .

3. The Selling Association
The Selling Association, a SArF-insured faderal stock savings

bank and a wholly owne ect subsidiary of ths Holding Company,
has its home office in and has branch
offices. As of smber 31, . eiling Association had
total assets of tangible a ore capital ratics of
based capital ratio ei& At L{ts most -

and a cisk~
recent examinat , the Selling Associati received & conposite
a compliance rating © and a CRA rating of

CAMEL rating of
“gavizfactory.”

B. *he Propomed Transaction

The pcoposed' transaction provides for the purchase of cesrtain
assets of the Selling Association (iacludiag its feur branch
cffices) by the Purchasing Association and the assumption of
certain liabilities cf£ the Selling Association (including the
1iabilities for deposit and savings accounts at ehe four branches)
by thes Purchasing Association., Hovever, the Selling Association
will retain certain assets (including its home ocffice) and cectain
1izbillities (including the liabilities for de osit and savings
accounts at the home office). Saes thnd Regional Digest,
dated April 11. 199% (the "Regional Digest’'), at page 2, for a
description of the assets and liabilities toc be restained. Upon
consummation of the proposed transacticna, the Purchasing
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3.

Association will have 1 assets of SN, :angible and
core capital ratics of and a risk-based capital ratio

and the Selling Asso an will have total asgets of

3
million, equitv capital ot& million, tangible and core capital
ratics of& and a risk-based capital ratio of GENENNN

rollowing consuzzatioca cf the proposed tzransaction, the
Selling Associaticn intends to deliver certain £inancial services
through the Internet, a worldwide cemputer network, and through
{es community office. ror a description of the financial segvices
to be offered through the Intsrnet, sse the Regional Digest, at

pages 2 through 4, and gxhibit 3, which is attachsd to the
Regional Digesc.

IXI. DIECUSSION

. A Herger lication

The Regional 0ffice and CA have raviewed the applicaticn and
have recommended approval. We have reviewed ths proposed transfer-
of assets and assumption of liabilities under the BNA and the OTS
merger regulations, aad have no legal objeetionr to approval,
subiect to the standard conditions and the non=standard conditioans
recozrended by the Regional Office.

Pursuant ts the BMA and OTS regulations thersunder, the 0TS
sust take into censideraticn the financial and managerial
resourzces and future prospects of the exigtiag and proposed '
inscitupions, and the cenvenience and needs of the community te be
secved. In additisn, the OTS must consider the izpact of
teansaction on competition, and ig requiged to deny the
application under certain cigcumstances.

The Regional Office has not objectsd to the managerial and
financial resources and future prespectz cof the resulting
institutions. The Regiomal Digest indicates that following the
proposed transaction both the Purchasing Asgsociation and the

Selling Associatien will satisfy their regulatory capital
requicemsnts.

1n addition, the Regicnal Office and Corporate Activities
have reviewed the business pian submitted by the Selling
Asscciation. and have found the business plan to bs acceptable.
In order to ensure the security of the Selling Asscciation’s

computer system, the Rcztnnal Office has rece

zmended a condition
requiring that the Selling Association cause independent tests of

the functiocnality and security of its cperations to ba performed

l. 12 U.S.C. § 1828({c}, and 12 C.P.R. § $63.22 (1395).

2. 12 U.S.C. § 1828(c)(S); 12 C.F.R. § 563.22(d) (1995).
3. 14. '
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befare and after implementation of the computer systen. The
condition requires that the tests confizrm in writing that the

computer system does not allow unautho:ized or undetectad acecess
to customer accounts, with reasonable cergtainty.

pased on the conelusions of the Regicnal Offics and Corporate
Activities, we have no legal cbjection to spproval based on the
panagerial and financial resources and future prospects of the

Applicants. We have no cbiection to the non=-standard condition
racommended by the Regioznal Office.

ta our opinicn. the proposed transaction i8 net objectionable
on antitrust grounds., becauss bath tze purchasing Associatiocn and
the Selling Asscciation will continue toO be wholly-owned
subsidiaries of the Holding Company. Pursuant to the BMA, the 0TS
staff requested repores from the United States Departzent of
Justice ("DO3") and the other faderal banking regqulators analyzing
the competitive factors in the propesed transaction. The DOJ
advized ths OTS that the transaction would not have a significant
adverse effect on competition and the other fsderal banking
ragulators have not cbjected to the transaction.

with respect to the CEA and the convenience and needs of the
community, the Purchasing Association and the Selling Association
beth: recsived satisfactery CRA .ratings in their nest rscent
compliance examinations. The OTS has recsived no protests oF
other comments relating ta the convenience and needs of the

cozmunities served in response to the public notica regarding ths
' ptoposed transaction. -

In cennescticn with OTS review of the application, Compliance
Policy attempted to confirm how the Selling Association would use
its expanded Internet deposit base to help meet the credit needs
of its connunitz. and asked for elaberation of the Purchasing
Association”s plans for its expanded cosmunity. Compliance

Policy’s memorandum mentions cesrtain initiatives that have been
undertaken by the Applicants in this acea.

Based on the Applicants’ satisfactory CEA ratings, and their
naw initiatives (which were not fully implemented as of ths date
of Compliance Pollicy’s memorandumi, Compliance Policy has not
cbdected to the propcsed tzansaction on the basis of either the
CRA cr the coaveniencs and needs of the communities to be served.
Hawever, Compliance Policy and the fRegional OfLice have .
ceconmendesd thrse CRA~-reclated non-standard conditions. See the
Regicnal Digest, at page 13, and Compliance Policy’s memorandum.
We have ng legal objection to impositicn of the conditions.
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Be Teansactions with Affliliates igsues

M

The proposed transacticn invelving the Purchasing Association
and the Selling Associaticn iS not subject tO the limitacions oz
tzansacticn with affillates get farer at sectcion 23A of the
Federal Reserve Act ("TRA"). section 250.241(a) of ths
requlaticons c¢f the Board cf Governors of the Federal Resetve
Systen provides that section 23A of the FRA shall not appiy to 2
tzansaction between affiliated insured depositeo institutions (£

the tcransaction has been approved bY the apprepriate federal
banking sgency pursuant to the BNA.

Nevertheless, the proposed transacticn iz subject to the
provisions pf section 238 of the FRA and OT8S regulations
thereunder. Accordingly, the proposed transac ion must be
conducted on terms and under cigcumstances that are substantially -
the same, of at least as favorable to the association as those
prevailing at the time for comparable transactions iavolving
nonaffiliated companies. We defer ¢t Corporate Activities to

4. 12 U.S.C. § 371lc.

€. 12 C.F.R. § 250.241(a) (1995). The Regicmal Office’s
digest states chat the Selling Association is not

transferring its home office to the pPurchasing Associaticn
because the Salling Association‘s 1l ality assets caannot
be tzansferred to the Purchasing Assoc ation. 3ee 12 U.S.C.

§ 371c(d); 12 C.T.R. § 563.43(a) (199S). We note that such 2a
vrransfer woulid not be prohibited, given that 12 C.T.R. §
280.241 exempts the tzansaction from section 23A ecg the FRA.

6. 12 U.S.C. § 3Tle~-i; 12 C.F.X. § £63.42 (199%5).
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advise the Dizector cof Supe:vi:£9n as to wvhethsr the proposed
ttansacticn meets this standard.

BUSINESS TRANBACTIONS DIVISION CONTACT: John P. Harootunian
EXTENSION: 6418

Ol P orileem—

335& ?. dargottunian .
Senicr Counsel for Special Transactisns
Susiness Tzansactions Division

I concur:

a5
eaVvin - geeran
Asgsistant Chief Ccunsel
for Business Transactions
Business Transacticns Division

ga - O
Deputy Chisf Counsel

for Business Transactions
Business Transactions Division

T 12 U.§.C. § 37le=-i(al(l); 12 Cc.7.R. § $83.42(a) (1995).
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